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J  U  D  G  M  E  N  T 

 

  The victim woman is a school teacher and attained 22 
years of age. Before the alleged incident, she executed marriage with 
the accused under the Special Marriage Act. She accompanied the 
accused from place to place, by public mode of conveyance and 
stayed together without complaining to anybody.    
 
PROSECUTION CASE :  

 
2.   The prosecution case, may, in brief, be stated as follows :  

 
An FIR was lodged on 19-06-2008, before the Officer-in-

charge of Dhekiajuli PS alleging that on that day, at about 4 p.m., 
while the informant’s daughter, aged about 22 years, was going to 
attend tuition class from home, the accused Abdul Ali abducted her, 
on the way, near Gadhajuli No.2 Medhi Chuburi. It was further 
alleged that his daughter’s bicycle was found at the house of one 
Babul Ali of No.2 Medhi Chuburi.  

 
INVESTIGATION :  
 
3.   Based on the above FIR, Dhekiajuli Police Station Case No. 
187/2008, u/s 366 of the IPC, was registered, and the Officer-in-
charge endorsed the case to SI Kunjalal Pator for investigation.  

 
4.   In course of investigation, SI Kunjalal Pator, the IO, 
recorded the statement of the witnesses, visited the place of 
occurrence, that is, Gadhajuli Gaon, seized one bicycle and recovered 
both the victim girl along with the accused from Itanagar, Arunachal 
Pradesh. Thereafter, the IO caused medical examination of the victim 
girl at Kanaklata Civil Hospital, Tezpur, got her statement recorded 
u/s 164 CrPC and arrested the accused. Meanwhile, on being 
transferred, the IO handed over the case diary to the Officer-in-
charge of Dhekiajuli PS, who in turn, endorsed the case to SI Jay 
Kamar Nath to complete the investigation. After going through the 
case diary, SI Jay Kumar Nath, submitted the charge sheet, u/s 
366/376 of the IPC, against the accused. 
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TRIAL :  
 
5.   Since the charge-sheeted offences, u/s 366/ 376 of the 
IPC are exclusively triable by the Court of Sessions, the Learned Chief 
Judicial Magistrate, Sonitpur, Tezpur,  vide order, dated 19-05-2011, 
passed, in GR Case No.1009/2008, committed the case to this Court of 
Sessions for trial, after observing necessary formalities u/s 209 CrPC.  
 
6.  Upon perusal of the materials on record and hearing the 

learned counsel for both the sides, formal charges u/s 366/376 of the 
IPC, were framed, vide order, dated 12-08-2011. The charges, 
aforementioned, were read over and explained to the accused Md. 
Abdul Ali, to which he pleaded not guilty and claimed to be tried.  
 
7.  In order to prove the charges, above mentioned, the 

prosecution has examined 4 (four) witnesses including the doctor, 
while the defence cross-examined them.  
 
8.  On closing the case for the prosecution side, the 

statement of the accused u/s 313 CrPC was recorded, vide order, dated 
24-06-2014. The accused pleaded not guilty and declined to adduce 
evidence in defence.  
 
9.  I have heard Mr. H. P. Sedai, learned Public Prosecutor 

and Mr. A. Aziz, learned counsel appearing on behalf of the accused. I 
have gone through the entire evidence proffered by the prosecution 
and the statement of the accused, recorded u/s 313 CrPC. 
 
POINTS FOR DETERMINATION :  
 
10.  On going through the evidence on record and hearing 
the learned counsel of both the sides, the following points emerged 
for consideration in this case :  
 

(1) Whether the accused, on 19-06-2008, at about 4 p.m, 
at village Gadhajuli, No.2 Medhi Chuburi, under 
Dhekiajuli PS, abducted the informant’s daughter, 
aged about 22 years, against her will, with intent to 
compel her marriage with him ?  
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(2) Whether the accused, after abducting the informant’s 
daughter, committed rape on her ?  

 
THE DECISION AND THE REASONS THEREFOR 
LEGAL POSITION :  
 
11.   To bring home an offence u/s 366 of the IPC, the 
prosecution is to prove (a) that the accused kidnapped as understood 
in Section 360 or 361  IPC or abducted the victim as understood in 
Section 362 IPC ; (b) that the victim was a female ; (c) that the accused 
during the kidnapping or abduction had intention or knew it likely 
that (i) such woman might or would be forced to marry a person 
against her will or (ii) that she might or would be forced or seduced 
to illicit intercourse, or (iii) by means of criminal intimidation or 
otherwise by inducing a woman to go from any place with intent that 
she may be or knowing that she will be forced or seduced to illicit 
intercourse.  
 
12.   Section 375 of the IPC defines the offence of ‘Rape’ and 
Section 376 of the IPC prescribes the punishment for the offence. In 
order to bring home the offence of ‘rape’, the prosecution must 
prove, (i) that sexual intercourse by a man with a woman, (ii) that 
sexual intercourse was under the circumstances falling in any of the 
seven clauses of section 375 of the IPC. Thus, the basic ingredients of 
the offence of rape u/s 375 IPC are, (a) that the accused committed 
sexual intercourse with a woman ; (b) that he did so against her will 
or without her consent ; (c) if there was consent it was obtained by 
putting her or any person in whom she is interested in fear of death 
or of hurt ; (d) that when consent was taken under the deceitful belief 
that accused was her husband ; (e) if consent was taken when the 
victim was incapable of understanding its nature and consequences 
due to unsoundness of her mind or intoxication or administration of 
any stupefying drug or substances by the accused, either personally 
or through some agent ; (f) when consent was given by the victim 
under 18 years of age ; (g) when the victim is unable to communicate 
consent and (h) that when the accused had sexual intercourse with 
his wife under 15 years of age. It has been further provided that a 
woman who does not physically resist to the act of penetration shall 
not by the reason only of that fact be regarded as consenting to the 
sexual activity. 
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ANALYSIS OF EVIDENCE ON RECORD : 
 
VICTIM’S EVIDENCE : 
 
13.  On perusal of the evidence of PW-3, the victim girl, it 
transpires that the occurrence took place, on 19-06-2008, at about 5 
p.m., near Dhekiajuli College at Gadhajuli Centre, on road, while she 
was returning home, after attending dance class at St. Ursela English 
Medium School, where she worked as a dance teacher. Her evidence 
reveals that on her way back home, one male and a lady stopped her 
and enquired from her whether she worked as dance teacher in the 
said school and at that moment, one Maruti Van with 6/7 unknown 
persons arrived at the place and at once covered her eyes with cloth 
and took her away to an unknown place. At a house, where there 
were two women, was surrounded by many other houses, though it 
was situated in jungle area. At an opportune moment, in the night, 
when she went to the bath-room, she telephoned her father (the 
informant – PW-1) and class-mate Mithu Deb and informed them 
about the incident. When she came out of the bath room, in the night, 
the accused knowing that she informed the incident to some persons, 
snatched away her mobile phone. She passed the night at the said 
house, situated at an unknown place. On the following day, evening, 
the accused took away her, by a passenger train to Arunachal 
Pradesh and kept her at a house in a big town. At that house, one girl 
was staying and she had talks with that unknown girl. She told that 
unknown girl that she wanted to come back home, as she did not 
voluntarily accompany the accused. At that time, the accused was 
present. At a moment, when the accused left her alone, she delivered 
her father’s contact number to that unknown girl, who, in turn, 
telephoned her father and informed about the incident.  
 
14.  After ten days, her father (PW-1), brother, two friends 
and others, accompanied by police arrived at the place and 
apprehended the accused and then took them to Itanagar Police 
Station. The Itanagar Police Station handed over them both to the 
custody of Dhekiajuli PS. The police caused her medical examination 
and she gave her statement, Ext.4, before a Judicial Magistrate at 
Tezpur. According to her, the accused committed sexual intercourse 
on her forcibly, on 3 (three) days, during night hours.  
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15.  From the cross-examination, it, inter-alia, appears that 
the accused is a resident near to the Saint Ursela School and he was 
known to her from before. She could not raise alarm at the time of 
abduction, as her mouth was gagged. At the house, situated at an 
unknown place, the cloth was removed from her eyes and passed 
three days at that house and during this period, her movement was 
not restrained and her eyes and mouth remained open. She narrated 
the incident to some Bodo people of the locality whom she came 
across and one male and two ladies, who were inmates of the said 
house. She did not raise alarm during this 3 (three) days period. 
When she was taken away by train, the train was full of passengers, 
during the period of journey, and she neither raised alarm nor 
reported the incident to any of the passengers. She did not even 
report the incident to any of the people, whom she came across at 
Itanagar and the train ticket checker. She admitted the defence 
suggestion that she voluntarily executed marriage with the accused 
under the Special Marriage Act at the office of the Marriage Officer, 
Sonitpur at Tezpur, on 07-12-2007 and recognised Ext. ‘A’, the 
certificate of marriage, bearing No.251/2007. She has further 
admitted that at the relevant time of the occurrence, she was aged 
about 22 (twenty two) years and that she is now married to another 
boy.  
 
16.  On scrutiny of the above evidence of the victim woman 
(PW-3), it is apparent that at the time of the occurrence, she was a 
school teacher and admittedly was a major girl, who was aged about 
22 years and further, that before the alleged incident, she was 
married to the accused, under the Special Marriage Act, vide Ext. ‘A’, 
the Marriage Certificate, dated 07-12-2007. It further appears that 
during the period of her stay at the houses allegedly at an unknown 
thickly populated place and at Itanagar for about 10 (ten) days, she 
despite having several opportunities did not raise alarm or 
effectively complain against the accused. Though PW-3, the alleged 
victim woman has supported her statement, dated 02-07-2008, given 
u/s 164 of the CrPC, vide Ext.4, in material particulars, the contents 
thereof do not instill the confidence of this Court, for the aforestated 
reasons, to hold that she has been stating the whole truth.  
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OTHER EVIDENCE :  
 
17.  Turning to the evidence of PW-1, the informant and 
father of the victim (PW-3), has corroborated the evidence of PW-3, 
so far her alleged abduction and recovery at Itanagar, in Arunachal 
Pradesh and her marriage executed with the accused are concerned. 
His (PW-1) evidence further reveals that his alleged victim daughter 
has eloped with somebody. PW-4 SI Kunjal Lal Pator, the IO, has 
recognized Ext.1, the FIR, in the case, Ext.2, the seizure memo 
whereby one bicycle was seized and recovery of both the victim     
(PW-3) along with the accused from Itanagar, Arunachal Pradesh.  
 
18.  Though PW-3 the alleged victim claimed that the accused 
committed sexual intercourse on her, against her consent, and her 
said piece of evidence, though, appears to have been corroborated by 
the medical evidence of PW-2, Dr. Jahanara Begum, the doctor, by 
virtue of having found marks on her body which were indicative of 
sexual assault and absent of hymen or torn hymen, vide Ext.3, the 
medical report, the medical opinion being an expert opinion only, 
and not an evidence of fact, this Court finds it difficult to accept the 
allegation of rape, for the above stated reasons. The act of sexual 
intercourse, in the considered opinion of this Court, was definitely an 
consensual act, because the victim voluntarily accompanied the 
accused with whom she executed marriage under the Special 
Marriage Act and for want of prove that she did not complaint 
against the accused before the people whom she came across, during 
the period of the incident, as stated above nor admittedly raise any 
alarm, despite she was not restrained in any manner.  
 

C  O N  C  L  U  S  I  O  N  
 

19.  For the above stated reasons, this Court is of the opinion 
that the prosecution has miserably failed to prove the charges 
levelled against the accused, beyond all reasonable doubt. 
 
20.     Therefore, the accused Md. Abdul Ali is acquitted of the 
charges u/s 366/376 of IPC and set at liberty forthwith, giving the 
benefit of doubt.   
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21.     The seized bicycle may be returned to the owner and the 
certificate of marriage to the person from whom received, in due 
course of law.  
 
22.   The judgment and order, as above, is pronounced in the 
open Court, in presence of the accused and the learned counsel for 
both the sides, on this the 30th day of June, 2014, under the Hand and 
Seal of this Court.  
 
   Accordingly, the case is disposed of. 
 
  

                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE, 

                                        SONITPUR :: TEZPUR 

 

Dictated and corrected by me : 

 

 

(A. BORTHAKUR)   

SESSIONS JUDGE, 

SONITPUR :: TEZPUR 

 

 

Dictation taken and  

typed by me : 

 

 

(J.K. Muru, Steno ) 

* * * * * * * 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 9 of 9 

9  

 

 

SESSIONS  CASE NO. 107 OF 2011 

 

ANNEXURE 

 

LIST OF PROSECUTION WITNESSES 

 

PW–1  : the father of the victim 

PW–2  : Dr. (Mrs) Jahanara Begum, the MO 

PW–3  : the victim girl 

PW–4  : SI Kunjalal Pator, the IO 

 

  LIST OF DEFENCE WITNESSES 

 

NIL 

 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 

 

Exhibit –1   :  FIR 

Exhibit –2   :  Seizure Memo 

Exhibit –3   :  Medical Report 

Exhibit –4   :  Statement of victim 

Exhibit –5   :  Charge-sheet 

 

      

MATERIAL EXHIBIT 

 

N  I  L 

 

DEFENCE EXHIBIT 

 

Exhibit –A   :  Marriage Certificate 

 

                     (A. BORTHAKUR)   

              SESSIONS JUDGE, 

                               SONITPUR :: TEZPUR 

 

 

 

 


